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 1.  TIME:  9:00   CASE#: MSC17-02237 
CASE NAME: GRACIELA AYALA VS LORENA GONZA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-02237 
CASE NAME: GRACIELA AYALA VS LORENA GONZA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
 

  

 3.  TIME:  9:00   CASE#: MSC17-02237 
CASE NAME: GRACIELA AYALA VS LORENA GONZA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
 

  

 4.  TIME:  9:00   CASE#: MSC17-02237 
CASE NAME: GRACIELA AYALA VS LORENA GONZA 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The minor’s compromise is approved. The court will sign the orders provided. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00141 
CASE NAME: GONZALEZ VS BAINS 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLT 
FILED BY IRMA GONZALEZ 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file the first amended complaint is granted. Plaintiff shall file the 
FAC within 10 days of this hearing. 
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 6.  TIME:  9:00   CASE#: MSC19-02385 
CASE NAME: LACK VS CITY OF ORINDA 
HEARING ON MOTION TO/FOR CONSOLIDATE ACTIONS FILED BY KELLY LACK 
* TENTATIVE RULING: * 
 
Vacated by stipulation. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-02605 
CASE NAME: DEBBIE WHISENHUNT VS TWIN CREE 
HEARING ON MOTION TO/FOR COMPEL FURTHER RESPONSES FR. DEFT TO 
FORM INTERROG, FILED BY DEBBIE WHISENHUNT 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel further responses to discovery is denied. Since the motion was filed, 
new defense counsel has subbed in and filed responses. If plaintiff is dissatisfied with the 
current responses (as it appears), her remedy is to go to the Discovery Facilitator and start over. 
The court has no briefing before it on the propriety of the current responses which were not 
addressed in the moving papers. The issue of whether defendants waived all objections by 
failing to serve initial verifications is a matter that requires additional facts and briefing. See, 
e.g., CCP 2030.250(a); Food 4 Less Supermarkets, Inc. v. Sup. Ct. (1995) 40 Cal.App.4th 651, 
657. The sanctions request is denied. 
 

  

 8.  TIME:  9:00   CASE#: MSC20-00255 
CASE NAME: AGUIRRE VS MATIN, et al. 
HEARING ON MOTION TO/FOR RELIEVED AS COUNSEL FILED BY SHAHROKH 
MATIN 
* TENTATIVE RULING: * 
 
Motion by attorneys for defendant Matin to be relieved as counsel is granted. The court will sign 
the order provided. 
 

  

 9.  TIME:  9:00   CASE#: MSC20-01097 
CASE NAME: KUHL VS SIMONS 
HEARING ON MOTION TO/FOR COMPEL ANSWERS TO INTERROGATORIES, 
FILED BY MELINDA LEE SIMONS 
* TENTATIVE RULING: * 
 
Vacated by moving party. 
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10.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR JOINDER IN BURGESS MTN TO STAY ALL 
PROCEEDINGS PEN FILED BY GOLDEN GATE SOTHEBY'S INTERNATIONAL, 
* TENTATIVE RULING: * 
 
Continued by stipulation to May 19, 2021. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01671 
CASE NAME: TSAI VS CAPITAL EQUITES MANAGE 
HEARING ON MOTION TO/FOR STAY ALL PROCEEDINGS PENDING 
ARBITRATION FILED BY PATRICIA M BURGESS, PAUL K BURGESS, COMPASS 
* TENTATIVE RULING: * 
 
Continued by stipulation to May 19, 2021. 
 

  

12.  TIME:  9:00   CASE#: MSC20-01907 
CASE NAME: HOUSING GROUP VS. PECCI 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY JOHN PECCI 
* TENTATIVE RULING: * 
 
 Defendant’s demurrer is overruled.  Defendant shall file an answer on or before May 27, 

2021. 

 A. Preliminary Matters. 

 Defendant did not file a declaration demonstrating that the parties met and conferred 

before defendant filed his demurrer, as required by statute.  (Code Civ. Proc., § 430.41.)  

Nevertheless, the Court will hear the demurrer on the merits. 

 The Court has not considered the opening declaration of John Pecci, filed on 

February 11, 2021.  Nor has the Court considered the opposition declaration of Tanner Brink, 

filed on April 29, 2021.  Such declarations are not proper: 

This is not summary judgment or trial; it is demurrer.  Our task is to treat the well-

pleaded allegations of the complaint as true and determine whether the complaint 

states facts sufficient to constitute a cause of action.  [Citation omitted.] 

(Johnson v. Honeywell Internat. Inc. (2009) 179 Cal.App.4th 549, 559.) 

 B. The One-Action Rule. 

 Defendant argues that plaintiff’s Complaint is barred by the one-action rule.  In general 

terms, this rule requires a creditor to exhaust real property security before pursuing the debtor 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/12/21 

 
 

- 4 - 

for the underlying debt.  (See Code Civ. Proc., § 726.)  Defendant’s reliance on the one-action 

rule lacks merit, for three fully independent reasons. 

  B-1. No Violation. 

 The Court finds that the facts alleged by plaintiff do not show a violation of the one-action 

rule.  Plaintiff allegedly relinquished its second deed of trust in order to accommodate 

defendant’s ‘short sale’ of the property to the holder of the first deed of trust.  By definition, this 

means that the amounts due under the first deed of trust exceeded the value of the subject 

property, so that plaintiff had no security to exhaust.  (See Bank of America, N.A. v. Roberts 

(2013) 217 Cal.App.4th 1386, 1397 [“section 726 does not apply where bringing a foreclosure 

action would be an idle act because the security has become worthless”].) 

 Defendant’s interpretation of the one-action rule would discourage junior lienholders from 

accommodating short sales.  The courts would be sending junior lienholders the message that 

they must compel the senior lienholder to foreclose, with all the attendant foreclosure costs and 

injury to the borrower’s credit rating, in order to be able to claim ‘sold-out junior’ status and 

collect their debts.  Such an interpretation would violate public policy, and is not supported by 

the case law defendant cites. 

  B-2 Unavailable Sanction. 

 The second reason why defendant’s argument lacks merit is equally fundamental.  

Defendant is seeking a sanction that is not available to borrowers in his situation — forfeiture of 

the lender’s entire debt.  The borrower may raise an asserted violation of the one-action rule 

only in two alternative ways, neither of which is applicable in the case at bar: 

A debtor may invoke the protection of § 726(a) by either (1) raising it as an 

affirmative defense, compelling the creditor to first exhaust the security before 

being entitled to a monetary judgment on any deficiency, or (2) invoking it as a 

sanction, meaning that a creditor who obtains a monetary judgment rather than 

foreclosing on the security will be deemed to have waived the right to pursue the 

security interest. 

[Emphasis added, citations omitted.]  

(Prestige Ltd. Pshp. v. East Bay Car Wash Partners (In re Prestige Partnership) (9th Cir. 2000) 

234 F.3d 1108, 1114-15.)  The California Supreme Court has unambiguously rejected the 

“draconian” sanction that defendant seeks — forfeiture of the entire debt.  (Security Pacific 

National Bank v. Wozab (1990) 51 Cal.3d 991, 1002.) 

  B-3. Waiver. 

 Defendant argues that any ‘waiver’ of the one-action rule is invalid, no matter what the 

circumstances.  This argument lacks merit.  The Bank of America decision cited above could not 

be more closely on point: 

Here,  B of A could have withheld consent to the short sale requested by 

Roberts.  In that event, presumably the holder of the first deed of trust would 
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have completed foreclosure, leaving B of A (as a sold-out junior lienor) entitled to 

sue for the balance due on the home equity loan. [Citation omitted.]  Instead, B of 

A granted Roberts's short sale request on the condition that Roberts would 

continue to be responsible for repaying the home equity loan to B of A.  Roberts 

agreed to that condition.  B of A then released its lien so the sale of the real 

property could take place.  Under these circumstances, section 726 did not apply 

because Roberts asked for and consented to the short sale arrangement and 

thereby waived any rights she may have had under that statute.  

[Citations omitted, emphasis added.]  Since Roberts sought and obtained B of A's 

consent for a short sale that required the release of B of A's second deed of trust, 

she may not be heard to complain that B of A did not bring a foreclosure action 

against her.  In so holding, we note that the primary purposes of section 726 

were not thwarted by the short sale arrangement in this case.  The sale of the 

security (the real property) was used to pay off the amount secured by the first 

deed of trust and a small portion of the amount due to B of A under the home 

equity loan.  Thus, the security was in fact exhausted.  Additionally, the short sale 

arrangement did not subject Roberts to a multiplicity of lawsuits, since a short 

sale is not itself an “action” [citation omitted], and no action was filed against 

Roberts until she subsequently defaulted on the home equity loan.  In conclusion, 

we agree with B of A that section 726 did not preclude its action to recover 

amounts due under the home equity loan. 

(Bank of America, supra, 217 Cal.App.4th at 1398.) 

 C. The Statute of Limitations. 

 Defendant argues that plaintiff’s entire Complaint is barred by the statute of limitations.  

This argument lacks merit, for three fully independent reasons. 

  C-1. Demurrer to Entire Complaint. 

 Defendant has brought a demurrer to the entire Complaint, without addressing each of 

plaintiff’s four causes of action.  Yet defendant’s statute of limitations argument is directed only 

to plaintiff’s First Cause of Action for breach of contract.  This is procedurally improper.  (C.f. 

Warren v. Atchison, T. & S. F. Ry. Co. (1971) 19 Cal.App.3d 24, 29.) 

  C-2. Choice-of-Law. 

 Defendant’s opening memorandum does not address the Ohio choice of law clause in 

the subject loan documents; defendant, in his one-paragraph statute of limitations argument, 

cites only a single California statute.  Accordingly, the Court makes no ruling on whether the 

Ohio choice of law clause is enforceable, and if so, whether plaintiff’s causes of action are 

barred under the applicable Ohio statute of limitations. 

  C-3. The Applicable California Statute. 

 Defendant’s opening memorandum addresses only the four-year statute of limitations 
applicable to breach of contract actions generally.  (Code Civ. Proc., § 337.)  Even if California 
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law applied, defendant has not addressed the six-year or ten-year alternative statutes of 
limitation that are more specifically applicable to an action on a  promissory note.  (Cal. U. Com. 
Code, § 3118.) 
 

  

13.  TIME:  9:00   CASE#: MSC20-01921 
CASE NAME: FRED JAHED VS NISSAN NORTH AME 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of JAHED FILED BY 
NISSAN NORTH AMERICA INC 
* TENTATIVE RULING: * 
 
Continued to May 19, 2021, to be heard concurrently with the Motion to Strike. 
 

  

14.  TIME:  9:00   CASE#: MSC20-02455 
CASE NAME: RAD VS LUKCHI 
HEARING ON MOTION TO/FOR SET ASIDE ENTRY OF DEFAULT & DEFAULT 
JDGMNT FILED BY ELHAM LUKCHI 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant Elham Lukchi to set aside a default and default 

judgment entered against her. For the reasons set forth, the motion the motion will be granted 

and defendant shall file her answer by May 24, 2021.    

Factual Background 

On December 2, 2020, Plaintiff filed his complaint for recovery of amounts he claims his former 

client Ms. Lukchi owes him for his services as her counsel in a marital dissolution proceeding. 

The proof of service of the summons and complaint in the Court file shows service was 

effectuated by subservice on defendant in Boca Raton, Florida on December 26, 2020.  

Plaintiff filed a request to enter defendant's default and for default judgment on February 11, 

2021. On March 10 2021, Plaintiff refiled the request for entry of default and application for entry 

of default judgment with a declaration supporting the amounts owed, including copies of 

redacted bills. Judgment by default was entered by the Court on March 23, 2021. On the same 

date the default judgment was entered, and within two weeks after her default was entered, 

defendant filed her motion to set aside the default and default judgment. 

Standards and Policy Governing Relief from Default 

Code of Civil Procedure § 473(b) includes both a mandatory and discretionary provision. 

Ms. Lukchi moves for relief under the discretionary provision.  

The discretionary provision grants the Court discretion to relieve a party or his counsel from a 

default taken against the party "through his or her mistake, inadvertence, surprise, or excusable 

neglect." (Code Civ. Proc. § 473(b).) The statute requires that (1) a copy of the answer or other 

pleading proposed to be filed accompany the motion; (2) the motion be made within no more 

than six months after entry of the default, judgment, order or "proceeding" from which relief is 
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sought; and (3) the motion be supported by a declaration showing the default or default 

judgment was entered as a result of the party's mistake, inadvertence, surprise, or excusable 

neglect. (Code Civ. Proc. § 473(b); Henderson v. Pacific Gas & Electric Co. (2010) 187 

Cal.App.4th 215, 224-225.) The Clerk's entry of default is considered a proceeding and is the 

date from which the six-month deadline is measured. (Garcia v. Gallo (1959) 176 Cal.App.2d 

658, 669 ["courts have interpreted the clerk's entry of default as a "proceeding" taken against 

the party, which marks the beginning of the period, even though the judgment on the default is 

not entered until later."].) (See also Weiss v. Blumencranc (1976) 61 Cal.App.3d 536, 541 

[same].) 

A party seeking relief under the discretionary provision must show it acted diligently in seeking 

relief from the dismissal and that the mistake or neglect was excusable, a phrase that the courts 

have interpreted to mean one that any reasonably prudent person might have made under the 

same or similar circumstances. (Zamora v. Clayborn Contracting Group, Inc., supra, 28 Cal.4th 

at 258.) Section 473 is a remedial statute intended to be liberally applied to achieve the 

objective of determining actions on their merits. (Zamora v. Clayborn Contracting Group, Inc. 

(2002) 28 Cal.4th 249, 256 [“‘the provisions of section 473 … are to be liberally construed and 

sound policy favors the determination of actions on their merits’”].) The law strongly favors 

granting relief to allow the party to have his day in court and resolve the case on the merits. 

(Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980; Shapiro v. Clark (2008) 164 Cal.App.4th 

1128, 1139-1140.) Any doubts as to whether relief is warranted are to be resolved in favor of the 

party seeking relief. (Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 

929.) 

Section 473 is often applied liberally where the party in default 

moves promptly to seek relief, and the party opposing the motion 

will not suffer prejudice if relief is granted. [Citation omitted.] In 

such situations "very slight evidence will be required to justify 

a court in setting aside the default." [Citations omitted; 

emphasis added.]  

(Elston v. City of Turlock (1985) 38 Cal. 3d 227, 233 [addressing setting aside default under 

Code of Civil Procedure § 473(b) which resulted in deemed admissions; case superseded by 

statute on other grounds].) (See also Mink v. Superior Court (1992) 2 Cal.App.4th 1338, 1343 

[“[w]hen the moving party promptly seeks relief [under section 473(b)] and there is no prejudice 

to the opposing party, very slight evidence is required to justify relief”].) 

Plaintiff's Counsel's Declaration Denying Service of the Moving Papers 

The motion to set aside the default and default judgment attaches a proof of service showing 

service by U.S. Mail and by email on Plaintiff's counsel, Mr. Sabahat. Mr. Sabahat filed a 

declaration on April 29, 2021 denying his receipt of service of the moving papers.  

In reply, Defendant's counsel filed a declaration indicating she served Plaintiff's counsel at the 

physical address and email address shown for Mr. Sabahat on the California State Bar website. 

(Safapour Reply Decl. ¶¶ 4, 5, 6 and Exhs. A, B and C.) She also describes a telephone call 

with Mr. Sabahat on April 13, 2021 in which she discussed the motion for relief in which Mr. 
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Sabahat did not mention he had not received the motion papers. (Safapour Reply Decl. ¶¶ 4, 5.) 

Defendant's counsel also attests she emailed a copy of the motion papers to Mr. Sabahat on 

April 13, 2021 to a different email address Mr. Sabahat gave her in their telephone call, when he 

advised her that his email address (but not his physical address) on the State Bar website was 

incorrect. (Safapour ¶ 9 and Exh. D.) The Safapour Reply Declaration filed May 3 and served by 

overnight mail on both of Mr. Sabahat's physical addresses (the one listed on the State Bar 

website and the one listed on his pleadings in this case) also includes a copy of defendant's 

motion. (Safapour Reply Decl. Exh. C.)  

Application of the Standards for Relief to This Case  

Ms. Lukchi's motion meets all requirements for relief under Code of Civil Procedure § 473(b). 

The motion is timely and was diligently filed shortly after her default and then default judgment 

were entered. The motion is supported by declarations by Ms. Lukchi and by her son Shaheen 

Hashemian demonstrating she contacted counsel for Plaintiff requesting additional time to 

respond, and that when she did not receive a response, Shaheen Hashemian mailed his 

mother's answer to the Court from Florida on January 29, 2021. (Lukchi Decl. ¶¶ 5-7, Shaheen 

Hashemian Decl. ¶¶ 4, 5, and Exhs. A and B.) The motion is also accompanied by a declaration 

of defendant's counsel which attaches a copy of the proposed answer defendant's counsel 

intends to file, asserting several defenses to the merits of the claim. (Safapour Exh. D.)  

There is substantial evidence from which the Court can conclude Mr. Sabahat received the 

motion papers at a minimum by email on April 13, 2021, more than 16 court days prior to the 

hearing. (See Sabahat Decl. ¶ 10, calculating 16 court days as April 20, 2021.) The defendant 

has also presented evidence that Mr. Sabahat was validly served based on the information on 

the State Bar website. He also was served with a copy of the motion by service of defendant's 

reply by overnight mail sent to both his State Bar address and the address on his pleadings.  

Given the substantial evidence which supports setting aside the default and default judgment 

under the liberal standards of Code of Civil Procedure § 473(b), the motion is granted. 

The court sees no need to continue the hearing to allow an opposition to be filed under 

the circumstances. 

 

  

15.  TIME:  9:00   CASE#: MSC20-02591 
CASE NAME: WATSON VS PG&E CORPORATION 
HEARING ON DEMURRER TO COMPLAINT of WATSON FILED BY CITY OF 
ANTIOCH 
* TENTATIVE RULING: * 
 
Vacated. 
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16.  TIME:  9:00   CASE#: MSC20-02591 
CASE NAME: WATSON VS PG&E CORPORATION 
HEARING ON MOTION TO/FOR STIRKE PORTIONS OF PLAINTIFFS COMPLAINT 
FILED BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
Vacated. 
 

  

17.  TIME:  9:00   CASE#: MSC21-00115 
CASE NAME: KULL VS S&B LLC, ET AL. 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF COMPLAINT FILED BY 
S&B LLC,, NANCY BRAY, SUSAN BRAY, GEORGE BRAY 
* TENTATIVE RULING: * 
 
Unopposed motion to strike the punitive damages allegations in the complaint is granted with 
leave to amend. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00115 
CASE NAME: KULL VS S&B LLC, ET AL. 
HEARING ON DEMURRER TO COMPLAINT of KULL FILED BY S&B LLC,, 
NANCY BRAY, SUSAN BRAY, GEORGE BRAY 
* TENTATIVE RULING: * 
 
Unopposed demurrer to the complaint is sustained with leave to amend. 
 

  

19.  TIME:  9:00   CASE#: MSN20-1785 
CASE NAME: A. STEELE VS M. STEELE 
HEARING ON MOTION TO/FOR STRIKE PLTF'S COMPLAINT FILED BY 
MELISSA STEELE 
* TENTATIVE RULING: * 
 
See line 20. 
 

  

20.  TIME:  9:00   CASE#: MSN20-1785 
CASE NAME: A. STEELE VS M. STEELE 
HEARING ON DEMURRER TO PETITION of STEELE FILED BY MELISSA STEELE 
* TENTATIVE RULING: * 
 
Defendant’s demurrer and motion to strike are taken off calendar.  This matter is continued to 
June 8, 2021 at 8:30 a.m. for a Case Management Conference.  The parties shall report then on 
what occurred at the hearing in Case No. P20-00848 on May 27, 2021 and whether the will has 
been admitted to probate.  They shall also be prepared to discuss whether the demurrer and 
motion to strike in this case should be put back on calendar and, if so, when.  If that hearing is 
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continued or nothing definitive occurs there, the parties may contact the court to continue the 
June 8, 2021 Case Management Conference in this case to a mutually acceptable date. If either 
party does not agree to a continuance, the Case Management Conference shall proceed on 
that date. 
 

  

21.  TIME:  9:00   CASE#: MSN21-0561 
CASE NAME: SOLANO COUNTY WATER VS STATE O 
HEARING ON PTN FOR WRIT OF MANDATE ( PTNR) 
* TENTATIVE RULING: * 
 
Vacated. 
 

 

ADD- ON 

22.  TIME:  9:01   CASE#: MSN21-0381 
CASE NAME: SAVE MART SUPERMARKETS VS PEGA 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT & DEFAULT JUDGMENT, 
VAC WRIT FILED BY PEGASUS TRUCKING, LLC, 
* TENTATIVE RULING: * 
 
Before the Court is a motion to set aside default (the “Motion”) filed by Defendant Pegasus 
Trucking, LLC (“Defendant” or “Pegasus Trucking”). Defendant moves pursuant to Code of Civil 
Procedure (“CCP”) § 473(b) to set aside the default entered April 20, 2021.  

Counsel for Defendant brings this motion on the grounds that the default taken against 
Defendant was due to attorney mistake. 

For the following reasons, the motion is granted. 

Brief Factual and Procedural Background 

The underlying complaint in this action is for unlawful detainer based on alleged non-payment of 
rent. Plaintiff Save Mart Supermarkets, Inc. (“Plaintiff” or “Save Mart”) alleges that Defendant is 
in breach of the lease and at the time the 3-day notice was served, owed $228,106.05 in rent. 
(Complaint at p.3.) 

Plaintiff filed the Complaint on March 25, 2021. The Proof of Service for Defendant indicates 
substituted service on March 25, 2021 at 15001 S. Figueroa St. Gardena CA 90248.  

Plaintiff requested default on April 20, 2021; default judgment was entered the same day. A writ 
of possession issued to Contra Costa County on April 23, 2021. Defendant came in ex parte a 
week later on April 30, 2021 to set aside the default and default judgment. At that time the Court 
set the hearing for the motion for default on May 12, 2021 and stayed the writ of execution.  

Analysis 

Section 473 is a remedial statute to be “applied liberally” in favor of relief if the opposing party 
will not suffer prejudice. The law strongly favors trial and disposition on the merits. “‘Unless 
inexcusable neglect is clear, the policy favoring trial on the merits prevails.’” (Minick v. City of 
Petaluma (2016) 3 Cal.App.5th 15, 24 [quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 
235].) However, while section 473 authorizes a court to relieve a party from default suffered 
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through inadvertence, surprise, excusable neglect or mistake, “these words are not 
meaningless, and the party requesting such relief must affirmatively show that the situation is 
one which clearly falls within such category.” (Estate of Wolper (1956) 146 Cal.App.2d 249, 
251.) 

“[A] party who seeks relief under [section 473] must make a showing that due to some mistake, 
either of fact or of law, of himself or of his counsel, or through some inadvertence, surprise or 
neglect which may properly be considered excusable, the judgment or order from which he 
seeks relief should be reversed. In other words, a burden is imposed upon the party seeking 
relief to show why he is entitled to it, and the assumption of this burden necessarily requires the 
production of evidence. [Citations.]” (Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-24 
[quoting Hewins v. Walbeck (1943) 60 Cal.App.2d 603, 609-610].)  

 Mandatory relief under CCP § 473(b) 

Under the mandatory provision of CCP § 473, a party is relieved from the consequences of his 
or her attorney’s mistake, inadvertence, surprise, or neglect. Relief is available regardless of 
whether the attorney’s neglect is excusable. Moreover, if the requirements of this provision are 
met, then relief is mandatory. (Huens v. Tatum (1997), 52 Cal. App. 4th 259.) 

Once the movant’s attorney has “attest[ed] to his or her mistake, inadvertence, surprise, or 
neglect,” the statute mandates relief “unless the court finds that the default or dismissal was not 
in fact caused by the attorney's mistake, inadvertence, surprise, or neglect.” (CCP § 473(b).) 

Here, attorney Matthew P. Seeberger testified that he mistakenly calendared his client’s 
response date to the UD Complaint for 30 days, instead of 5 days. (Seeberger Decl. at ¶ 2.) 

Relief under the attorney fault provision is obligatory when the order is due to attorney fault, 
“whether excusable or not.” Standard Microsystems Corp. v. Winbond Electronics Corp. (2009) 
179 Cal.App.4th 868, 894, disapproved on other grounds in Even Zohar Construction & 
Remodeling, Inc. v. Bellaire Townhouses, LLC (2015) 61 Cal.4th 830, 844. The attorney fault 
“provision was manifestly intended to end the prior regime insofar as it had relegated victims of 
inexcusable attorney neglect to a separate action for malpractice.” Standard Microsystems 
Corp. v. Winbond Electronics Corp., supra, 179 Cal.App.4th at 894. 

Defendants’ motion for relief was timely filed. Matthew P. Seeberger admitted to his mistake. 
Therefore, the motion satisfies the attorney fault provision of section 473, subdivision (b).  

Finally, Plaintiff requests attorney fees in an amount of $6,785.50, supported by the declaration 
of Ashlee D. Gonzales. Given that the Plaintiff has wholly redacted the description of work, the 
Court is left to guess as to how much time was spent, for example, drafting the form UD 
complaint and responding to the motion to set aside default. The Court declines to award the 
entire amount requested and instead awards $2,520.00 which represents 8 hours of work at the 
mid-rate of $315 reflected in the exhibit to the Gonzales declaration. 
 

 

 


